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This argument is an agent counterplan that argues that while the plan may be a good idea it should be established by a court decision rather than implemented by the Legislative or Executive Branches.  This file should be run with the Courts DA as a net benefit, or reason to prefer the counterplan to the plan.
[bookmark: _GoBack] 
Agent – for the purposes of this file “agent” refers to the branch or branches of the government that would implement the plan or the counterplan – for example, the Judicial Branch is considered to be an agent, as is the Legislative Branch and the Executive Branch. 

Overrule – when the Courts revise or alter an existing precedent or reverse a previous court decision. 

Precedent – in the American legal system a precedent is a legal standard or guiding rule for action that has been established in the logic or rationale of a previous court decision. For example, there is currently a precedent, because of past court cases, that the Constitution does not guarantee a right to education. If there were to be a new case or a decision that ruled that there was, in fact, a right to education that precedent would be reversed. 

Equal Protection – a clause under the 14th Amendment of the Constitution that guarantees that no state shall deny to any person within its jurisdiction “the equal protection of the Laws.”

Fundamental Interest – when the Courts evaluation cases that pertain to the Equal Protection Clause they use a standard called “Fundamental Interest”, which determines whether or not a particular kind of activity or behavior is fundamentally important to citizens being afforded the equal protection of the Law. 

Memorandum Affirmation – when the Court issues a Memorandum Affirmation it does not hear the case itself, but instead issues a Memo or Memorandum affirming the decision of a lower court. This is a legal tool used often by the Supreme Court when it believes that it does not need to hear the case to make a ruling or when it stands by the rationale of a lower court.

Test Case – a test case is usually a legal case that is brought forward in order to test or challenge a particular precedent or law. 

Writ of Certiorari – A type of writ, meant for rare use, by which an appellate court decides to review a case at its discretion. The word certiorari comes from Law Latin and means "to be more fully informed." A writ of certiorari orders a lower court to deliver its record in a case so that the higher court may review it.

San Antonio v. Rodriguez – San Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973), was a case in which the Supreme Court of the United States held that San Antonio Independent School District's financing system, which was based on local property taxes, was not an unconstitutional violation of the Fourteenth Amendment's equal protection clause. The majority opinion, reversing the District Court, stated that the appellees did not sufficiently prove a textual basis, within the US Constitution, supporting the principle that education is a fundamental right. Urging that the school financing system led to wealth-based discrimination, the plaintiffs had argued that the fundamental right to education should be applied to the States, through the Fourteenth Amendment. The Court found that there was no such fundamental right and that the unequal school financing system was not subject to strict scrutiny.

Friedrichs v. California – Friedrichs v. California Teachers Association, 578 U.S. (2016), is a United States labor law case that came before the Supreme Court of the United States. At issue in the case was whether Abood v. Detroit Board of Education should be overruled, with public-sector "agency shop" arrangements invalidated under the First Amendment, and whether it violates the First Amendment to require that public employees affirmatively object to subsidizing nonchargeable speech by public-sector unions, rather than requiring employees to consent affirmatively to subsidizing such speech. Specifically, the case concerned public sector collective bargaining by the California Teachers Association, an affiliate of the National Education Association. Justice Antonin Scalia died shortly after the case was argued in front of the Supreme Court, leaving only eight members to decide the case. In the end, the result was a non-precedential per curiam opinion affirming the lower-court decision by an equally-divided Supreme Court. On June 28, 2016, the rehearing petition submitted by the Center for Individual Rights was denied, letting the Ninth Circuit's decision stand as its final judgment.

Janus v. AFSCME – In February 2015, Illinois Gov. Bruce Rauner issued an executive order directing state agencies to stop deducting “fair share” union fees from the paychecks of state workers who have said they don’t want to join a union. At the same time, Rauner also filed a lawsuit asking the federal courts to declare that the First Amendment required him to issue that order to protect workers’ rights to freedom of speech and freedom of association. The federal district court in Chicago dismissed Rauner from the lawsuit because, the court ruled, Rauner did not have standing to bring it because he had never been forced to pay union fees himself. The workers are asking the courts to declare that Illinois’ laws forcing state workers to pay union fees violate their First Amendment rights of free speech and free association; to order the state to stop taking their money and giving it to unions they don’t wish to support; and to order the unions to return the fees they’ve been forced to pay. The issue in this case will ultimately be decided by the U.S. Supreme Court, which in June 2015 agreed to hear a similar case, Friedrichs v. California Teachers Association, in which California public school teachers are challenging forced union dues as a violation of their First Amendment rights.

McInnis v. Shapiro – In this case a suit was filed by high school and elementary school students that attended school districts sprawled over four different areas in Cook County, Illinois. The impetus for the suit was to challenge the constitutionality of certain state statutes that dealt with financing of the public school system within the state of Illinois. The plaintiffs alleged that said statutes were in violation of their Fourteenth Amendment rights to equal protection under the due process clause of the United States Constitution. The plaintiffs were seeking to find a solution to the issue of wide variations in the expenditures provided per student within the school district. The students alleged that the appropriations of funds that were arbitrarily provided to some students but denied to others created a situation wherein some students were given good educations while others were deprived of the same right to a good education. The plaintiffs were alleging that they were a part of the deprived group that were disadvantaged because of the actions of Cook County, Illinois. Therefore, the students sought to correct this perceived injustice and obtain an equitable solution that would provide them with their constitutional right to equal and fair due process under the United States Constitution. In the complaint, defendants were state officials charged.
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A. Interpretation – the affirmative should specify what branch or branches of government implement the plan. 

B. Violation – the plan does not specify an agent or agents

C. Vote negative - 
1. Kills CP Ground – lack of specification destroys fertile link ground for net benefits and solvency mechanisms. Destroys debateability, which is a critical internal link to education. 

2. Lack of specification is severance – allows them to redefine the plan in the 2AC reactively to the 1NC and no link core topic DA's or shift out of core topic CP's, which is unfair and makes the aff a moving target.

3. Leaving out the actor intentionally obscures the details of implementation to minimize the ability for the neg to have detailed solvency debates – reduces the plan to an empty gesture that can't be discussed pragmatically – turns the entire aff
Elmore 80
(Richard Elmore, Political Science Quarterly, Vol. 94, No. 4 (Winter, 1979-1980), pp. 601-616)

The emergence of implementation as a subject for policy analysis coincides closely with the discovery by policy analysts that decisions are not self-executing. Analysis of policy choices matters very little if the mechanism for implementing those choices is poorly understood. In answering the question, "What percentage of the work of achieving a desired governmental action is done when the preferred analytic alternative has been identified?" Allison estimated that, in the normal case, it was about 10 percent, leaving the remaining 90 percent in the realm of implementation. Hence, in Nelson's terms, "the core of analysis of alternatives becomes the prediction of how alternative organizational structures will behave over . .. time."6 But the task of prediction is vastly complicated by the absence of a coherent body of organizational theory, making it necessary to posit several alternative models of organization.7
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Text: The Supreme Court of the United States should overturn its decision in San Antonio v. Rodriguez on the grounds that education is a constitutional right. 

It solves the whole aff – only legal intervention at the level of the Supreme Court is sufficient to remedy widespread segregation and educational inequality
Marchitello 2017
(Max, Ahead of the Heard is a group blog of Bellwether Education Partners, a national, nonpartisan nonprofit of more than 50 professionals dedicated to helping education organizations become more effective in their work and achieve dramatic results, especially for the most underserved students. Bellwether created Ahead of the Heard to enable staff from our Policy and Thought Leadership, Strategic Advising, and Talent Services teams to share insights and knowledge from our work and to connect those insights to the broader public debate about education in America, May 17, 2017, "This 40 Year Old Court Case Allows States to Fund Schools Inequitably", https://aheadoftheheard.org/this-40-year-old-supreme-court-case-allows-states-to-fund-schools-inequitably/)

People sue the government for discriminating against them all the time. The Trump Administration was recently sued by a handful of states after the attempted travel ban, claiming religious discrimination. The owners of Hobby Lobby sued the Obama Administration arguing that the Affordable Care Act (ACA) violated their religious freedom by requiring the company’s insurance to pay for contraception. Lawsuits against state governments for school funding inequities are commonplace. In February Chicago Public Schools (CPS) sued Illinois Governor Bruce Rauner claiming that the state school funding system and its teacher pension system discriminate by underfunding low-income students and students of color. They have a point: a recent study found that Illinois operates the most inequitable school funding system in the country. CPS educates around 20 percent of the children in the state, yet it receives roughly 15 percent of state funding. While the judge recognized that Illinois’s school finance system is obviously broken, he nevertheless threw out the case. So what can affected children and families do now? The short answer is nothing. Although Judge Franklin Valderamma is allowing the plaintiffs to refile their case, the efficacy of school finance litigation, regardless of a court’s ruling, depends entirely on the state’s willingness to right a wrong of its own creation. In other words, those treated unjustly by a state school finance system must hope that their abusers change their ways without any way for the state to be held accountable. This latest case in Chicago raises the specter of San Antonio v. Rodriguez from 1973, in which the U.S. Supreme Court ruled that there is no Constitutional right to education. The court also ruled that wealth (economic status) is not a protected class, unlike race or religion, and therefore is not subject to the strict scrutiny test, the most demanding form of judicial review. This means that the constitutional rights’ of low-income people are not afforded the highest level of protections when weighed against the government’s interest. There are several serious consequences of Rodriguez. First, state courts are more likely to rule in the state’s favor even if the system discriminates against low-income students. Second, the hands of the federal government are basically tied when it comes to inequitable state school finance systems. Thus, if a state ignores a court order to improve its school finance system, families have no recourse. They are stuck. Third, school funding systems based on local property taxes, which comprise virtually every system in the country, are constitutional, even though they produce class-based disparities. Due in large part to Rodriguez, there have been over 40 years of school finance litigation that struggle to produce sustained results increasing equity. Texas has been in and out of court since Rodriguez was decided. The state took action in response to a court order, and then rolled back those policies. The pattern continues to this day. For a more recent example, consider the victory of the Campaign for Fiscal Equity in New York. The plaintiffs won a strong pro-equity ruling, and the state of New York responded positively. Good news. The problem, however, was that shortly thereafter, the state’s commitment wavered and eventually buckled. Now students are back in the same situation they were in previously. The problem is similar in Washington State, where the state supreme court held the legislature in contempt of court for failing to comply with their order. And when the legislature has proposed changes, the court has continuously rejected them as far too insufficient to repair their broken education finance system. The court is doing the right thing here, but the buck stops with the legislature. And although there is no silver bullet that could suddenly end disparities in school funding, overturning Rodriguez would provide a significant boost for equity. The federal government would then be able, as it does with voting rights, to ensure that all students have equitable access to the necessary resources for a high-quality education.
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Text: The Supreme Court of the United States should, citing precedent in Friedrichs v California Teachers Association, rule in favor of the defendants in Janus v AFSCME. 

The CP solves the aff and resolves the root cause of teacher shortages – Union law
Magner 2017
(Brandon R., KLJ Notes Editor, May 19, 2017, "Beached Whale: The Supreme Court's Sad Suffocation of Public-Sector Unions", http://www.kentuckylawjournal.org/index.php/2017/05/19/beached-whale-the-supreme-courts-sad-suffocation-of-public-sector-unions/)

The ending to that story, of course, comprised the election of Donald Trump to the presidency and the ascension of Neil Gorsuch to serve as Scalia’s successor. With a 5-4 conservative advantage preserved on the Court, anti-union advocacy groups were once again encouraged to cherry-pick the perfect challenge to Abood and begin anew.[49] That case, Janus, is almost identical to Friedrichs in posture and effect.[50] It was intended to be a fast-tracked, record-less affair,[51] filed by Illinois Governor Bruce Rauner as a direct challenge to the state law that empowers public-sector unions in Illinois to collect agency fees from non-union member employees.[52] Although Rauner’s complaint was dismissed due to a lack of standing, the Northern District of Illinois allowed public employee Mark Janus—at the behest of the National Right to Work Legal Defense Foundation and other anti-union groups[53]—to intervene and amend the suit.[54]Janus’s suit was subsequently dismissed upon request à la Friedrichs, and the Seventh Circuit did the same on appeal.[55] Once its writ of certiorari is inevitably granted, the Supreme Court will thus be tasked in Janus with deciding whether the Abood compromise—and more broadly, the very concept of “fair share” dues in the public sector—violates the First Amendment of the Constitution. Reversing Abood, however, makes little sense substantively or cosmetically. As mentioned, objecting to one’s funding of negotiations over even ideologically-impartial benefits like mileage reimbursements is to object to the very existence of the union. In reality, Americans are compelled to pay for things they do not “agree” with on a daily basis. The collection of agency fees “does not violate the First Amendment rights of nonmembers any more than does compelled contributions to pension and health insurance companies or utility companies or paying one’s taxes.”[56] Moreover, non-members are only compelled to subsidize union activity that they disagree with if they knowingly and willingly work a unionized job. Conservatives and libertarians who frequently urge disaffected and ideologically marginalized citizens to “vote with their feet”[57] should be amenable to the idea that disgruntled non-union employees should find a new line of work rather than exacerbate the free-rider problem. Even Justice Scalia has elaborated on the justifications for fair-share dues in the public-sector at a time earlier in his career:
Our First Amendment jurisprudence . . . recognizes a correlation between the rights and the duties of the union, on the one hand, and the nonunion members of the bargaining unit, on the other.  Where the state imposes upon the union a duty to deliver services, it may permit the union to demand reimbursement for them; or, looked at from the other end, where the state creates in the nonmembers a legal entitlement from the union, it may compel them to pay the cost. . . . What is distinctive, however, about the “free riders” who are nonunion members of the union’s own bargaining unit is that in some respects they are free riders whom the law requires the union to carry—indeed, requires the union to go out of its way to benefit, even at the expense of its other interests.  In the context of bargaining, a union must seek to further the interests of its nonmembers; it cannot, for example, negotiate particularly high wage increases for its members in exchange for accepting no increases for others.  Thus, the free ridership (if it were left to be that) would be not incidental but calculated, not imposed by circumstances but mandated by government decree.[58]
Scalia, of course, clearly signaled his abandonment of this logic during the oral argument of Friedrichs, and Justice Anthony Kennedy, the Court’s ostensible moderate,[59] was even more forceful in his badgering of the unions’ attorney: “When you are dealing with a governmental agency, many critical points are matters of public concern. And is it not true that many teachers strongly, strongly disagree with the union position on teacher tenure, on merit pay, on merit promotion, on classroom size?”[60] Kennedy concluded that while “[t]he term is ‘free rider’[,] [t]he union basically is making these teachers ‘compelled riders’ for issues on which they strongly disagree.”[61] This is where the cosmetic argument—the argument that would justify the timing of Abood’s reversal—falls harrowingly short. When Justice Stephen Breyer spent much of his time during last year’s oral argument preaching the power of precedent,[62] it wasn’t merely a desperate defense of tradition for the sake of tradition. Breyer penned a unanimous labor opinion for the Court less than a decade ago that cited Abood favorably and contained the following language:
The First Amendment permits the government to require both public sector and private sector employees who do not wish to join a union designated as the exclusive collective-bargaining representative at their unit of employment to pay that union a service fee as a condition of their continued employment. . . . The court has determined that the First Amendment burdens accompanying the payment requirement are justified by the government’s interest in preventing free riding by nonmembers who benefit from the union’s collective bargaining activities and in maintaining peaceful labor relations.[63]
This makes the conservatives’ crusade in Knox, Harris, and Friedrichs all the more bizarre. Abood isn’t just a 40-year-old compromise; it is a 40-year-old compromise that was unanimously upheld as recently as 2009. Justice Alito went from ratifying Abood’s central tenets to lambasting its “questionable foundations” faster than the hit show Parks and Recreation premiered and ended.[64] And as Justice Breyer has astutely observed, “six people in a room bargaining about wages, hours, and working conditions” is “pretty far removed from the heart of the First Amendment, and pretty close to ordinary physical activity carried on through words.”[65] What is at the base of the conservatives’ recent change of heart on this seemingly simple concept? One explanation for the Court’s rightward shift on public-sector unions may be found in the Court’s approach to the First Amendment more generally. Law professor Jedediah Purdy has written at length about conservatives’ recent weaponization of the First Amendment against perceived liberal economic rights.[66] According to Purdy, the embrace of free speech as a promoter of “free-market jurisprudence” explains conservatives’ gutting of several seemingly-tangential regulations,[67] such as those pertaining to campaign finance[68] and pharmaceutical sales.[69] Purdy describes this phenomenon as “neo-Lochnerism”,[70] whereby the Court revitalizes the laissez-faire spirit of the most anti-regulatory period in American history.[71] The coming devastation of public-sector unions fits well within this revanchist theory. The Lochner era was home to the most anti-union decisions the Supreme Court has ever handed down, culminating in cases such as Adair v. United States[72] and Coppage v. Kansas,[73] which declared that bans on yellow-dog contracts—where an employee agreed, as a condition of employment, to not be a member of a labor union—were unconstitutional at the federal and state level, respectively. Janus, which threatens to break the backs of unions in a more indirect way (by cleaving them from vital funds), is set to join Adair and Coppage in the Anti-Labor Hall of Fame before long.
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Text: The Supreme Court of the United States should overturn its Memoradum affirmation of McInnis v. Shapiro and declare the National School Lunch Act unconstitutional on the grounds that equal educational opportunity is a 'fundamental interest'. 

Solves the whole aff – the root of inequality in the school lunch program lies in the localized and disconnected nature of national education funding – only a ruling that makes education a fundamental interest can guarantee funding
Taenzler 70
(Sheila, "Comment: The National School Lunch Program", UPenn Law Review Vol. 119, 1970, http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=5812&context=penn_law_review)

A more recent case dealt explicitly with the issue of equal educational opportunity. In McInnis v. Shapiro,9 a three-judge district court rejected plaintiffs' argument that the Constitution compelled recognition of an equal educational opportunity. The plaintiffs in Mclnnis were school children living in urban ghettos and attending schools which spent far less per pupil than more affluent schools throughout the state. They contended that the state statutes permitting this wide variation in educational expenditures unconstitutionally denied them equal protection of the laws, and sought an injunction forbidding distribution of funds under the statutes.9 " The district court dismissed the suit for failure to state a claim upon which relief could be granted, holding that the problem was essentially legislative and beyond the competence of the judiciary 99 and that the Constitution did not require states to allocate funds on the basis of the "educational needs" of students. 0 0 The court's decision rested on its belief that no manageable judicial standard could be devised to evaluate the constitutionality of school funding statutes. The only possible standard, the court felt, would require equal per pupil expenditures, an approach much too rigid to deal with varying local problems and student needs. 01' The Supreme Court affirmed this decision in a memorandum opinion.0 2 Although the Court's action may only reflect its judgment that the issue was not ripe for review,' judicial acceptance of a doctrine of equal educational opportunity in the near future is improbable. And until the Court holds that equal educational opportunity is a fundamental interest not to be abridged by discriminatory classifications based upon wealth, plaintiffs asserting a denial of equal protection because their school in a participating district does not provide them with free lunches are unlikely to prevail. The problems created by a constitutional requirement that free lunches be distributed according to a uniform intradistrict standard reinforce judicial reluctance to hold the present administration of the National School Lunch Act unconstitutional. The expansion of the presently underfunded program would require substantial restructuring of the entire administrative apparatus and would necessitate local government expenditures for new or improved cafeteria facilities to meet the constitutional and statutory mandates. Rather than shoulder these added burdens, a district might elect to withdraw entirely from the program; in a period of inflation, tight money, and taxpayer revolt, withdrawal might be politically feasible. Under current appropriation levels, intradistrict uniformity would require drastic cutbacks in the quality or quantity of lunches provided."
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Districts are too balkanized – federal judicial reform is key to unify educational standards
Southern Poverty Law Center 2017
(Civil rights lawyers Morris Dees and Joseph Levin Jr. founded the SPLC in 1971 to ensure that the promise of the civil rights movement became a reality for all, "Weekend Read: Segregation Again", May 26, 2017, https://www.splcenter.org/news/2017/05/26/weekend-read-segregation-again)

Last Saturday, as fluorescent lights illuminated a sea of black and gold gowns, East Side and Cleveland High Schools conferred degrees on their graduating seniors for the last time. Their commencement took place a year and a week after a federal judge ordered the Cleveland School District — located in the heart of the historically black Mississippi Delta — to consolidate its two high schools to remedy the community’s longstanding inability to integrate its schools. Three years earlier, a federal court had created a plan that allowed families to choose the school they wanted their children to attend. But "while plenty of black families took the opportunity to enroll in the district’s historically white schools, the reverse never happened,” Bracey Harris reported for The Clarion-Ledger. The result was one racially mixed school, Cleveland High, and one all-black one, East Side High. The district’s “delay in desegregation has deprived generations of students of the constitutionally guaranteed right to an integrated education,” wrote U.S. District Judge Debra M. Brown in her 2016 opinion. It is the school district’s duty “to ensure that not one more student suffers under this burden.” Many school districts around the country share that duty. According to federal data released last year, many have yet to fulfill it. In 2016, the Government Accountability Office reported that the number of high-poverty schools serving primarily black and brown students more than doubled between 2001 and 2014. Today, nearly half of all black students attend majority-black schools. It’s been more than half a century since the U.S. Supreme Court ruled in Brown v. Board of Education that “separate educational facilities are inherently unequal.” So why are schools resegregating? In part, it's because federal courts are no longer mandating their desegregation. “Since the 1990s, hundreds of school districts have been released from court-ordered desegregation plans,” Emma Brown wrote for The Washington Post last year, “making way for renewed divisions by race and class.” In Mississippi, schools are starkly unequal. A strong education clause in the state’s post-Civil War constitution guaranteed a “uniform system of free public schools” for all children, regardless of race. But the rights guaranteed under that clause have been diluted time and again. Today, the state’s schools are some of the most underfunded in the country — and they are anything but “uniform.” All of the state’s F-rated schools, in fact, have overwhelmingly African-American student bodies, while the top five highest-performing school districts are predominantly white. Segregating poor, black and Hispanic students from white and wealthy ones is not only intrinsically problematic, it means that they do not get the same high-quality resources as students at wealthier schools. That’s what Dorothy Haymer discovered at Webster Elementary in Yazoo City, Mississippi, where her 6-year-old daughter is in kindergarten. Haymer spent $100 of her own money this year on sanitary supplies for the school, which lacks textbooks, literature, basic supplies, experienced teachers, sports, tutoring programs, and even toilet paper. At Raines Elementary in Jackson, Precious Hughes describes similar conditions. It’s “old, dark and gloomy – like a jail,” she says, with peeling paint, water stains, and expired lunches. Hughes and Haymer are two of the plaintiffs in a lawsuit that we filed against Mississippi this week for repeatedly violating its obligation to provide students with a “uniform” education. “These children deserve what the state promised: public schools that treat all children equally no matter their race,” says Indigo Williams, another plaintiff in our suit. That’s what graduating seniors in Cleveland, Mississippi, say they hope will come out of the merger of their two high schools. “It’s emotional,” East Side graduate Natashia Washington told The Clarion-Ledger, “but better things are to come for Cleveland.” Students elsewhere in Mississippi ought to be able to expect the same.
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Every ruling sets a precedent – the CP is key to counter the inertia of local courts
Brown 2017
(Emma, writes about national education for the Washington Post, April 27, 2017, "Segregation controversy rekindled by ruling in Alabama", http://www.nola.com/education/index.ssf/2017/04/alabama_segregation_controvers.html)

A federal judge's ruling this week that allows a predominantly white Alabama city to separate from its more diverse school district is stoking new debate about the fate of desegregation initiatives after decades of efforts to promote racial balance in public education. Judge Madeline Haikala of the U.S. District Court in Birmingham ruled that the city of Gardendale's effort to break away was motivated by race and sent messages of racial inferiority and exclusion that "assail the dignity of black schoolchildren." She also found that Gardendale failed to meet its legal burden to prove that its separation would not hinder desegregation in Jefferson County, which has been struggling to integrate its schools since black parents first sued for an equal education for their children in the 1960s. Still, Haikala ruled Monday that Gardendale may move forward with the secession, basing her decision in part on sympathy for some parents who want local control over schools and in part on concern for black students caught in the middle. The judge wrote that she feared they would bear the blame if she blocked the city's bid. U.W. Clemon, who represents black plaintiffs in the case, said the ruling undermines more than half a century of integration efforts. "If this decision stands, it will have a tremendous adverse impact," Clemon said. Other majority-white communities in Jefferson County are already considering setting up their own school systems, said Clemon, who is a retired federal judge. Haikala's ruling says to them that "if Gardendale can do it, with its history of racism . . . then any other city would have the right to do what Gardendale has done," Clemon said.
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Only addressing union inequity can solve the root cause of teacher shortages
Sand 2017
(Larry, The Orange County Register, "Is Teacher Shortage a Union Created Problem?", March 26, 2017, http://www.ocregister.com/2017/03/26/is-teacher-shortage-a-union-created-problem/)

Last month, California state Sens. Henry Stern and Cathleen Galgiani rolled out the “Teacher Recruitment and Retention Act of 2017,” which offers an incentive for teachers to remain in the profession. Senate Bill 807 would exempt California educators from paying the state income tax after five years in the classroom, and also allow a tax deduction for the cost of attaining a teaching credential. If the bill passes in its current state, it is estimated to cost the California taxpayers an additional $600 million a year. The authors claim that the bill is necessary because of the “current and growing shortage of teachers in schools and districts across the state.” Allegedly, teachers are just not flocking to the profession the way they used to. But if there really is a shortage, wouldn’t each school district desperately cling to every last one of its teachers? This is not the case, however. In 2015, the Santa Ana Educators Association pushed for and received an across-the-board 10 percent pay raise for its teachers. To compensate for the wage hike, the district just voted to pink-slip 287 of its newest hires. Also facing a major deficit — much of it due to mounting pension costs — San Diego is about to lay off about 900 teachers. In fact, these types of fiscal issues are burdening school districts statewide. So I suppose one could argue that we have a teacher shortage because we are laying them off. But however you identify the problem, the way to best solve it is to eliminate many teacher union-orchestrated state laws and work rules that are written into in union contracts. By doing that, districts will find it easier to attract and maintain more talented teachers, rather than giving older, more senior ones — competent or not — a special perk to remain on the job. On the state level, defined benefit pensions for teachers, a union demand, are causing school districts to plunge deep into the red. A great way to keep young teachers in the field — and ultimately save school districts and the state billions of dollars — would be to offer them a higher salary up front rather than way-down-the-road retirement benefits that many will never see. Also a state issue, the union-mandated seniority or “last in, first out” law is a deterrent to promising young teachers. Why should an enthusiastic, skilled 20-something bother to enter a field where her worth isn’t appreciated? She knows that no matter how good she is, come tough fiscal times, her job may disappear. So she’d rather go into a field where her abilities are truly appreciated and the quality of her work matters more than the number of years she has been employed. Local unions deter talented teachers from entering and staying in the profession by insisting on a quality-blind way of paying them. In almost all districts in the state, public school teachers are part of an industrial-style “step and column” salary schedule, which treats them as interchangeable widgets. They get salary increases only for the number of years they work and taking (usually worthless) professional development classes. Great teachers are worth more — a lot more — and should receive higher pay than their less-capable colleagues. But they don’t. Also, if a district is short on science teachers, it’s only logical to pay them more than other teachers whose fields are over-populated. But, of course, stifling union contracts don’t allow for this kind of flexibility. Another way to promote and pay great teachers is to get beyond the smaller-classes-are-always-better myth. To be sure, small class-size may help some kids, but for most it makes no difference. In fact, some kids — like me — do better in bigger classes. But, thanks to union lobbying for more dues-paying members, class sizes are kept small. In California, the student-teacher ratio is currently under 20:1. Yet on the 2015 NAEP test, California’s 4th graders ranked 49th in the country in reading and 48th in math. So why not give great teachers a stipend and add a few kids to their classes? That would net more quality teachers and higher achieving students at a lower cost. But the unions and their school board sycophants won’t allow it. To achieve badly needed education reforms in California, state legislators and local school boards must stand up to the powerful teachers unions. Until then, we will be stuck with superfluous bills like SB807.
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The Janus precedent is key – if it isn’t reversed it will erode national education
Magner 2017
(Brandon R., KLJ Notes Editor, May 19, 2017, "Beached Whale: The Supreme Court's Sad Suffocation of Public-Sector Unions", http://www.kentuckylawjournal.org/index.php/2017/05/19/beached-whale-the-supreme-courts-sad-suffocation-of-public-sector-unions/)

The impact of Janus is hardly theoretical. States that enact right-to-work laws see a precipitous drop in union membership, exactly as its proponents intended.[74] This stems not just from the vanishing revenue of agency fees, but also the lost dues of cancelled memberships or reluctant joiners; the free-rider option becomes increasingly enticing for current and prospective union members.[75] While roughly a third of all government workers currently belong to a union,[76] that number would surely collapse if the Supreme Court were to promulgate right-to-work across all fifty states. “Hopefully this is a wake-up call for labor to do more internal organizing,” said retired Wisconsin AFL-CIO president David Newby amidst the obliteration of his state’s union infrastructure.[77] “If we don’t, we’re dead.”[78] But anti-union advocacy groups will likely not stop the assault on labor at Janus. After the Court determines fair-share dues in the public sector are unconstitutional, it will invite legal challenges to other bedrocks of union autonomy.[79] For example, there are cases in the pipeline that argue a union should not be able to bargain on behalf of any worker who doesn’t opt to be a member of that union.[80] Although the Justices declined to hear the most recently-appealed decision in this vein,[81] it feels only a matter of time until the Court begins questioning the union-employee relationship beyond merely monetary matters.[82] After all, it was not long ago that the possibility of Janus seemed remote. One thing is clear: the traditional means of bargaining and litigation will only continue to erode what little amount of power workers have left in America. In the meantime, public-sector unions will languish like a great beached whale, washed ashore by the tidal forces of conservative jurisprudence and crushed under a heavy carcass of complacency. Time will tell if Janus represents the last gasp of air for a once-proud institution of civic engagement and solidarity, or if it serves as a needed adrenaline shot for the labor movement to fight to the bone for its very survival.

Solvency Ext. – School Lunches

Semuels 2016
(Alana, Staff writer, The Atlantic, "Good School, Rich School; Bad School, Poor School", August 25 2016, https://www.theatlantic.com/business/archive/2016/08/property-taxes-and-unequal-schools/497333/)

The discrepancies occur largely because public school districts in Connecticut, and in much of America, are run by local cities and towns and are funded by local property taxes. High-poverty areas like Bridgeport and New Britain have lower home values and collect less taxes, and so can’t raise as much money as a place like Darien or Greenwich, where homes are worth millions of dollars. Plaintiffs in a decade-old lawsuit in Connecticut, which heard closing arguments earlier this month, argue that the state should be required to ameliorate these discrepancies. Filed by a coalition of parents, students, teachers, unions, and other residents in 2005, the lawsuit, Connecticut Coalition for Justice in Education Funding (CCJEF) v. Rell, will decide whether inequality in school funding violates the state’s constitution. “The system is unconstitutional,” the attorney for the plaintiffs Joseph P. Moodhe argued in Hartford Superior Court earlier this month, “because it is inadequately funded and because it is inequitably distributed.” Connecticut is not the first state to wrestle with the conundrum caused by relying heavily on local property taxes to fund schools; since the 1970s, nearly every state has had litigation over equitable education, according to Michael Rebell, the executive director of the Campaign for Educational Equity at Teachers College at Columbia University. Indeed, the CCJEF lawsuit, first filed in 2005, is the state’s second major lawsuit on equity. The first, in 1977, resulted in the state being required to redistribute some funds among districts, though the plaintiffs in the CCJEF case argue the state has abandoned that system, called Educational Cost Sharing. In every state, though, inequity between wealthier and poorer districts continues to exist. That’s often because education is paid for with the amount of money available in a district, which doesn’t necessarily equal the amount of money required to adequately teach students. “Our system does not distribute opportunity equitably,” a landmark 2013 report from a group convened by the former Education Secretary Arne Duncan, the Equity and Excellence Commission, reported. This is mainly because school funding is so local. The federal government chips in about 8 to 9 percent of school budgets nationally, but much of this is through programs such as Head Start and free and reduced lunch programs. States and local governments split the rest, though the method varies depending on the state.
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Equal Opportunity ruling guarantees access to quality education – this includes nutritious lunches
Semuels 2016
(Alana, Staff writer, The Atlantic, "Good School, Rich School; Bad School, Poor School", August 25 2016, https://www.theatlantic.com/business/archive/2016/08/property-taxes-and-unequal-schools/497333/)

The most aggressive attempt to ameliorate these disparities came in 1973, in a Supreme Court case, San Antonio Independent School District v. Rodriguez. It began when a father named Demetrio Rodriguez, whose sons attended a dilapidated elementary school in a poor area of San Antonio, sued the state of Texas, claiming that the way that schools were funded fundamentally violated the U.S. Constitution’s equal-protection clause. Rodriguez wanted the justices to apply the same logic they had applied in Brown v. Board of Education—that every student is guaranteed an equal opportunity to education. The justices disagreed. In a 5-4 decision, they ruled that there is no right to equal funding in education under the Constitution. With Rodriguez, the justices essentially left the funding of education a state issue, forgoing a chance for the federal government to step in to adjust things Since then, school-funding lawsuits have been filed in 45 out of 50 states, according to Rebell. Though it might seem odd that the Supreme Court has ruled that Americans have a right to live in a better zip code and a right to work at a company no matter their race, but not that every American child has the right to an equal education, there is legal justification for this. The founders didn’t include a right to an education in the country’s founding documents. Though the federal government is involved in many parts of daily life in America, schooling is, and has always been, the responsibility of the states. The plaintiffs in the Connecticut lawsuit want the state to undertake an intense study of local schools and see what is needed to give each child a good education. They want the state to look at how much a district can reasonably raise from its property taxes, and then come up with a formula for how different districts can share revenues so that schooling is more equitable. They don’t just want poor districts to get more money; they want poor districts to get enough money so that disadvantaged children can do just as well as children from wealthier areas. “We think the state’s responsibility is to ensure that every child, in every school, in every school district, regardless of whether they’re impoverished, is given the opportunity to graduate from high school, and be able to be a full citizen and active in the civic life of their town, state and nation,” Jim Finley, the principal consultant for CCJEF, told me. If CCJEF wins, it might take a page from other states that have tried to radically overhaul how schools are funded from district to district. After the Vermont Supreme Court ruled that the state’s education funding system was unconstitutional, the state in 1997 passed Act 60, which ensured that towns spent the same amount of revenue per pupil. Districts paid into a common pool, which was then redistributed to poorer areas. And since the New Jersey Supreme Court ruled in 1990 that the state’s funding system was unconstitutional in the Abbott v. Burke case, New Jersey has been required to spend extra money in 31 of the state’s poorest school districts.

[bookmark: _Toc486678701]Solvency Ext. – Rodriguez

The Rodriguez precedent would establish education as a fundamental constitutional right – solves the whole aff
Bollinger 2003
(Lee, Columbia University, "Educational Equity and Quality: Brown and Rodriguez and their Aftermath", November 3 2003, http://www.columbia.edu/node/8247.html)

When Texas appealed the case to the Supreme Court, the attorneys general of twenty-five states filed amicus briefs. They supported not the State of Texas and its law, but Rodriguez. Plaintiffs’ spirits were also buoyed by the fact that in 1971, in Serrano v. Priest, the California Supreme Court had held that the California education finance system violated the Equal Protection Clause of the United States Constitution and comparable sections of the state constitution. The Supreme Court handed down its decision in March 1973, thirty years ago this year. (I was at that time a clerk to the Chief Justice.) The vote was 5-4. The Court rejected the plaintiffs’ argument that the gross disparities in funding among school districts violated the Equal Protection Clause of the Fourteenth Amendment, stating that under the federal constitution, education was not a fundamental right. Had just one of five justices voted the other way, public education funding—and public education itself—might look very different today. Parent Demetrio Rodriguez said, “The poor people have lost again.” In his dissent, Justice Thurgood Marshall called the Rodriguez decision “a retreat from our historic commitment to equality of educational opportunity.” Hopes that the federal judiciary would further education finance reform were dashed. But the wheels of legal development sometimes roll slowly. The Court’s decision that education is not a "fundamental right" is of profound significance. If education were considered a "fundamental right explicitly or implicitly protected by the Constitution," then courts would examine state school funding schemes that produce gross disparities in funding to different districts with great care or skepticism; the laws would receive what is called “strict scrutiny;” they would not be given the deference that the judicial branch typically gives a statute passed by the legislative branch and signed by the executive. Under "strict scrutiny,” a court would ask not merely whether a law is “reasonably related” to a “legitimate purpose,” but rather whether the means set forth in the law are “necessary” to the achievement of a “compelling state interest.” Few statutes can withstand strict scrutiny, either because there is usually another, less problematic means to achieve the same goal, or because the purpose of the law is not deemed sufficiently compelling—(i.e., so necessary that such an intrusion on our rights must be tolerated). In Rodriguez, the Court quoted the same inspiring passage from Brown quoted above, noting that it remained equally valid, that their decision did not "in any way [detract] from our historic dedication to public education," and that they agreed with the court below that “‘the grave significance of education both to the individual and to our society' cannot be doubted.’” But, the Court added, "the importance of a service performed by the State does not determine whether it must be regarded as fundamental for purposes of examination under the Equal Protection Clause." If it did, the Court asserted, it would be acting as a "super-legislature." The fact that earlier Supreme Court decisions had found rights such as “travel” to be “fundamental” under the 14th Amendment did not persuade the majority in Rodriguez that “education” should have the same constitutional status. Clearly, the majority was concerned about a “slippery slope:” if education were deemed a fundamental right, why not subsistence or housing? The majority’s language expresses this deep worry: "It is not,” the majority said, “the province of this Court to create substantive constitutional rights in the name of guaranteeing equal protection of the laws. Thus, the key to discovering whether education is 'fundamental' is not to be found in comparisons of the relative societal significance of education as opposed to subsistence or housing. Nor is it to be found by weighing whether education is as important as the right to travel." "Rather, the answer lies in assessing whether there is a right to education explicitly or implicitly guaranteed by the Constitution." Of course, education might well be thought of as especially proximate to other basic rights protected by the Constitution, such as the right of free expression and the right to vote. And, indeed, the parents made this exact argument. But the court majority simply disagreed. It was not persuaded by the argument "that the right to speak is meaningless unless the speaker is capable of articulating his thoughts intelligently and persuasively [; that] the 'marketplace of ideas' is an empty forum for those lacking basic communicative tools [; and that] the corollary right to receive information becomes little more than a hollow privilege when the recipient has not been taught to read, assimilate, and utilize available knowledge." Nor was the Court persuaded by the argument that "Exercise of the franchise. . . cannot be divorced from the educational foundation of the voter. [that]. . .a voter cannot cast his ballot intelligently unless his reading skills and thought processes have been adequately developed." It asserted that while "the Court has long protected the rights to vote and speak, it has "never presumed to possess either the ability or the authority to guarantee to the citizenry the most effective speech or the most informed electoral choice." Worthy goals though they may be, they should not be pursued by such "judicial intrusion into otherwise legitimate state activities."

[bookmark: _Toc486678702]AT: Backlash - Right to Education

Kentucky has implemented a minor state-level version of the CP – no backlash
Bollinger 2003
(Lee, Columbia University, "Educational Equity and Quality: Brown and Rodriguez and their Aftermath", November 3 2003, http://www.columbia.edu/node/8247.html)

Concerns that establishing a right to an adequate education would result in courts and legislatures setting the constitutional definition of “adequate education” too low have proven to be largely unfounded. Many states have rejected archaic or basic competencies as standards and have arrived at seemingly rigorous definitions. The Supreme Court of Kentucky, for example, has listed seven specific standards, requiring sufficient
(i) … oral and written communication skills to enable students to function in a complex and rapidly changing civilization;
(ii) … knowledge of economic, social and political systems to enable the student to make informed choices;
(iii) … understanding of governmental processes to enable the student to understand the issues that affect his or her community, state, and nation;
(iv) … self-knowledge and knowledge of his or her mental and physical wellness;
(v) … grounding in the arts to enable each student to appreciate his or her cultural and historical heritage;
(vi) … training or preparation for advances training in either academic or vocational fields so as to enable each child to choose and pursue life work intelligently; and
(vii) … levels of academic of vocational skills to enable public school students to compete favorably with their counterparts in surrounding states, in academics or in the job market.
Indeed while the Kentucky case was brought on behalf of poor school districts seeking equitable funding, the Court invalidated the entire state education system because they deemed it “inadequate and well below the national effort.” Perhaps it should be explicitly acknowledged that there is not necessarily a linear or even inevitable correlation between the level of funding and the quality of education. A school district does not necessarily deliver a better or worse education simply because it receives more or fewer dollars than another district. But as a friend of mine is fond of saying, the race doesn’t always go to the swift, or the battle to the fittest, but that’s the way to bet. Resources do, in fact, generally correlate with quality. As the Vermont Supreme Court wrote – and indeed the state did not contest, “Unequal funding yields, at a minimum, unequal curricular, technological, and human resources.” Wealthier school districts are generally stronger than poor districts. As Demetrio Rodriguez commented in 1992, “If money is not necessary, why is it people have been fighting us over it for twenty-two years?” Or one might also ask, as others have, if money isn’t important, why do wealthy districts choose to spend so much more on education? Or consider the answer of the New Jersey Supreme Court:
Poorer urban districts… are entitled to pass or fail with at least the same amount of money as their competitors. If the claim is that these students simply cannot make it, the constitutional answer is: give them a chance. The Constitution does not tell them that since more money will not help, we will give them less; that because their needs cannot be fully met, they will not be met at all.
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Judicial activism isn’t intrinsically bad or good – case by case context is important
Huffman 93
(James, The Heritage Foundation, "HL456: A Case for Principled Judicial Activism", May 20, 1993, http://www.heritage.org/courts/report/hl456-case-principled-judicial-activism)

The Philosophy of Judicial Restraint. The highest responsibility of every federal judge, affirmed by an oath of office, is to uphold the Constitution. I do not believe that the philosophy of judicial restraint, which dominated federal judicial selection during the Reagan and Bush Administrations, conforms to this high responsibility. I believe that the responsibility of a federal judge, to state it in the language of restraint, is to be restrained in the interpretation of constitutionally enacted legislation and regulations, and to be aggressively activist in the protection of individual liberty. My purpose is to explain how a judge can justify the role I urge. Much recent Supreme Court case law seems to have had the purpose of withdrawing the federal courts from essentially political matters. This is a good objective, but not when accomplished pursuant to a philosophy of restraint which leads judges to fail in the performance of their responsibilities under the Constitution. In its rush to avoid participation in politics, the Court has abandoned its responsibility to uphold the political philosophy of our Constitution. Judicial restraint is not a part of that philosophy; it is not a constitutional end. It is a means which can serve constitutional ends only if we understand how it relates to our fundamental political philosophy. First, we should ask why conservatives would adhere to a principle of judicial restraint. Many will recall the oft-quoted Tocqueville statement that every political issue in America is sooner or later a judicial issue. If Tocqueville meant that every political contest may raise a judicial question, he was surely correct. If he meant that every political question is ultimately resolved by the courts, he was not describing the 19th century federal courts he was observing. He would have been correct, however, had he been describing the mid- and late 20th century federal courts. Tocqueville, like so many conservatives today, made the mistake of concluding that judicial review is inevitably political. Properly done, judicial review is essential to the implementation of a political philosophy. Improperly done, as it has been for the last half century, it is a political act itself. Advocates of judicial restraint would do well to understand the difference between judicial adherence to a political philosophy and judicial participation in politics. Why do conservatives advocate judicial restraint? Four traditional conservative arguments for a comprehensive philosophy of judicial restraint come to mind. First, judicial activism is said to be undemocratic. The federal courts are not democratic institutions. Their role, the Supreme Court seems to say, is to permit the body politic to make its choices. Second, it might be argued that judicial activism is unconstitutional. It is not the role which the Constitution sets out for the courts, and correctly so because the courts are not competent to engage in public policy-making. Third, it would be unprincipled for judicial conservatives to be activist in light of their long-standing criticism of the activism of judicial liberals. Lastly, to take the opportunity to be activist, now that conservatives are in judicial power, would only legitimize activism by liberals when they come back into power, which they will do if ever they manage to meet their own, self-imposed, diversity requirements in making new appointments to the federal bench. Except for the last, I do not disagree with any of these arguments in the abstract. But I do not believe that they justify the sort of restraint which the conservatives on the federal courts have exercised over the last several years. As to the first three arguments, I will endeavor to explain in some detail how I believe the arguments have been misapplied. With respect to the argument of setting a precedent for future liberal judges, I would suggest that they will require no such precedent. They will take their slice of the pie when the opportunity arises. The hope, if there is any, for influencing future liberals on the court, is to establish a libertarian principle of judicial decision-making which even they will not be able to ignore. Federal courts can insist, in other words, that liberals respect the meaning of the label they proudly wear.

AT: Judicial Activism Bad
No uniqueness – the courts are already at peak activism – Citizens United proves – the only question that remains is “what does our activism achieve?”
Chemerinksy 2010
(Erwin, Pittsburgh-Post Gazette, Jan. 23, 2010, "A Stunning Example of Judicial Activism: The Supreme Court Overturns Decades of Precedents on Campaign Spending", http://www.post-gazette.com/opinion/Op-Ed/2010/01/24/A-stunning-example-of-judicial-activism-The-Supreme-Court-overturns-decades-of-precedents-on-campaign-spending/stories/201001240177)

The Supreme Court's 5-4 decision holding that corporations and unions can spend unlimited amounts of money in election campaigns is a stunning example of judicial activism by its five most conservative justices. In striking down a federal statute and explicitly overturning prior decisions, the court has changed the nature of elections in the United States. At the same time, the conservative justices have demonstrated that decades of conservative criticism of judicial activism was nonsense. Conservative justices are happy to be activists when it serves their ideological agenda. Since Richard Nixon ran for president in 1968, a central feature of Republican and conservative rhetoric has been to attack judicial activism. The phrase is never defined with any precision and has often been used to refer to decisions that conservatives simply don't like. But if judicial activism has any meaning, it surely refers to decisions that overturn laws and overrule precedents. In contrast, judicial restraint occurs when courts defer to the other branches of government and follow precedents. By this definition, judicial activism can be good or bad. Brown vs. Board of Education was activist in that it declared unconstitutional laws in many states requiring the segregation of the races in education. To do so, the justices overruled a 58-year-old precedent upholding such laws. But virtually all agree today that Brown was one of the greatest moments in Supreme Court history. To conservatives, though, the phrase "judicial activism" has come to mean any decision with a liberal outcome. President George W. Bush declared: "The judges ought not to take the place of the legislative branch of government. ... I don't believe in liberal activist judges. I believe in strict constructionists." The 2008 Republican platform declared that "[j]udicial activism is a grave threat to the rule of law because unaccountable federal judges are usurping democracy, ignoring the Constitution and its separation of powers, and imposing their personal opinions upon the public."

[bookmark: _Toc486678704]AT: Permutation

The permutation links to the net benefit – the inclusion of all 3 branches of government and the ensuing controversy is a sharp distinction between the CP and the Aff

If the permutation isn’t just “Do Both” it severs the Aff – severance is a voting issue, it makes the aff hyperconditional, which makes it impossible to be negative - they should be stuck with the 1AC

They have to win the theory debate before they can win the permutation – lack of 1AC agent clarification lays the groundwork for a structurally unfair permutation debate because the perm becomes a new advocacy that changes the nature of the 1AC entirely. 
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The permutation decks separation of powers
Watson 91
(Corey C. Watson, Professor at Northwestern, 1991 Northwestern Law Review)

The danger of permitting Smith to pursue his claim without requiring that he have a personal stake in the outcome may seem innocuous. Yet, the risk to separation of powers is greatest where the temptation exists to ignore the requirements of justiciability and resolve a moot issue. n224 Perhaps the danger is difficult to understand because such cases put the system at risk, rather than any particular person. n225 If the personal stake and live issue requirements are not satisfied throughout a judicial  proceeding, then the claim is within the legislative province according to the argument set out in this Section. Therefore, a court that decides the issue and administers a "remedy" when neither an actual harm nor a real plaintiff exists performs a legislative function. To inflate the judicial power through prudential considerations (such as preserving judicial resources) tips the balance of powers through these cases. n226 The constitutional constant becomes variable when prudential factors become overreaching. This undermines our system of separated powers.

The impact is tyranny and war
Redish and Cisar 91
(MARTIN H. REDISH, prof law and public policy @ Northwestern; ELIZABETH J. CISAR, Law Clerk to Chief Judge William Bauer, United States Court of Appeals, Seventh Circuit, Dec 1991, “CONSTITUTIONAL PERSPECTIVES: ARTICLE: "IF ANGELS WERE TO GOVERN" *: THE NEED FOR PRAGMATIC FORMALISM IN SEPARATION OF POWERS THEORY.” 41 Duke L.J. 449)  

In any event, the political history of which the Framers were aware tends to confirm that quite often concentration of political power ultimately leads to the loss of liberty. Indeed, if we have begun to take the value of separation of powers for granted, we need only look to modern American history to remind ourselves about both the general vulnerability of representative government, and the direct correlation between the concentration of political power and the threat to individual liberty. n127  [*473]  The widespread violations of individual rights that took place when President Lincoln assumed an inordinate level of power, for example, are well documented. n128 Arguably as egregious were the threats to basic freedoms that arose during the Nixon administration, when the power of the executive branch reached what are widely deemed to have been intolerable levels. n129 Although in neither instance did the executive's usurpations of power ultimately degenerate into complete and irreversible tyranny, the reason for that may well have been the resilience of our political traditions, among the most important of which is separation of powers itself. In any event, it would be political folly to be overly smug about the security of either representative government or individual liberty. Although it would be all but impossible to create an empirical proof to demonstrate that our constitutional tradition of separation of powers has been an essential catalyst in the avoidance of tyranny, common sense should tell us that the simultaneous division of power and the creation of interbranch checking play important roles toward that end. To underscore the point, one need imagine only a limited modification of the actual scenario surrounding the recent Persian Gulf War. In actuality, the war was an extremely popular endeavor, thought by many to be a politically and morally justified exercise. But imagine a situation in which a President, concerned about his failure to resolve significant social and economic problems at home, has callously decided to engage  [*474]  the nation in war, simply to defer public attention from his domestic failures. To be sure, the President was presumably elected by a majority of the electorate, and may have to stand for reelection in the future. However, at this particular point in time, but for the system established by separation of powers, his authority as Commander in Chief n130 to engage the nation in war would be effectively dictatorial. Because the Constitution reserves to the arguably even more representative and accountable Congress the authority to declare war, n131 the Constitution has attempted to prevent such misuses of power by the executive. n132 It remains unproven whether any governmental structure other than one based on a system of separation of powers could avoid such harmful results. In summary, no defender of separation of powers can prove with certitude that, but for the existence of separation of powers, tyranny would be the inevitable outcome. But the question is whether we wish to take that risk, given the obvious severity of the harm that might result. Given both the relatively limited cost imposed by use of separation of powers and the great severity of the harm sought to be avoided, one should not demand a great showing of the likelihood that the feared harm would result. For just as in the case of the threat of nuclear war, no one wants to be forced into the position of saying, "I told you so."

[bookmark: _Toc486678706]AT: CP Links to Politics

Polling data proves the CP shields the link – a politicized judiciary is what the people want
Bartels and Johnston 2011
(Brandon L. and Christopher D., “Political Justice?: Perceptions of Politicization and Public Preferences Toward the Supreme Court Appointment Process”, Public Opinion Quarterly, Vol. 76, Issue 1, https://academic.oup.com/poq/article-abstract/76/1/105/1892469/Political-Justice-Perceptions-of-Politicization?redirectedFrom=fulltext)

To what extent should Supreme Court justices be appointed on the basis of ideology and politics as opposed to qualifications and experience only? We examine how Americans’ preferences regarding this question are influenced by their perceptions of the Court as politicized in how it goes about its work. From a “backlash” perspective, such perceptions should diminish preferences for a political appointment process, whereas a “political reinforcement” perspective suggests an enhancement effect. National survey data show that a large segment of the public perceives of the Court in political terms and prefers that justices be chosen on political and ideological bases. Empirical evidence refutes the backlash hypothesis and supports the political reinforcement hypothesis; the more individuals perceive the Court in politicized terms, the greater their preferences for a political appointment process. Those who view the Court as highly politicized do not differentiate the Court from the explicitly political branches and therefore prefer that justices be chosen on political and ideological grounds. The results have implications for the public's perceptions and expectations of the Court as a “political” institution.
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Whittington 2007
(Keith E. Whittington, William Nelson Cromwell Professor of Politics at Princeton University and currently director of graduate studies in the Department of Politics, 2007, “Political foundations of judicial supremacy”)

Effective political leaders find the means for achieving the policy results that they want while protecting legislators from any political backlash that might result from those policies (and insuring that legislators reap any political rewards that might result).  As Doug Arnold has explained, voters can only hold legislators accountable for their past performance if their can follow a “traceability chain” between the actions of the legislator and policy outcomes.  When the policy is a popular one, legislators strive to “strengthen” the traceability chain (they engage in highly visible position taking).  When the policy is unpopular, they take steps to “weaken” or “break” it.  Coalition leaders can manipulate the timing of unpopular votes, for example, so that legislators need not cast too many at once or too close to an election.  They can avoid putting the unpopular actions of individual legislators on record.  They can bundle legislative proposals so as to avoid separate votes on unpopular items.  They can create complex and indirect mechanisms for implementing unpopular policies, such as automatic cost-of-living increases for congressional salaries.  They can delegate unpopular policy decisions to others, such as bureaucrats or special commissions, allowing legislators to avoid blame themselves while shifting blame to others.  Position taking is fundamentally about taking actions without policy consequences.  In order to take an electorally advantageous position, politicians need only posture, not achieve results.  Legislators on the losing side of an issue still score political points with their constituents by taking the “right” stance, even if the policy outcome goes against the preferences of the voters.  Because legislators also have policy preferences of their own, as well as longer-term concerns about how voter attitudes might be affected by real events, they cannot simply take the electorally popular position.  Sometimes legislators believe taxes need to be raised despite voter hostility.  If legislators could simply posture without consequence, then they could always vote against taxes, but their responsibility for policy outcomes constrains their position taking.  The more pivotal a legislator’s vote becomes to determining policy outcomes, then the more the value of the substantive policy outcome must be weighed against the value of the position taking.  When legislators know that a president will veto a given piece of legislation, for example, they may be free to vote in favor of it in order to satisfy constituents (or perhaps, some particular group of constituents).  When the threat of a presidential veto is removed, however, legislators may be forced to switch their own votes in order to prevent an undesired bill from becoming law.    Independent and active judicial review generates position-taking opportunities by reducing the policy responsibility of the elected officials.  They may vote in favor of a bill that they personally dislike secure in the knowledge that it will never be implemented.  State statutes regulating abortion after the Roe decision, for example, were often pure symbolism, though they could also play a more productive role in pressing the Court to refine its doctrine or in filling in the lacuna left by the judicial decisions. 
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Denniston 11 
(Lyle Denniston, Legal Journalist, Constitution Check: Can the president ignore Supreme Court rulings?, Constitution Daily, http://blog.constitutioncenter.org/2011/10/constitution-check-can-the-president-ignore-supreme-court-rulings/)

Presidents in general have tended to see it as their duty to obey Supreme Court rulings, and, at times, even to enforce them. For example, President Dwight Eisenhower called out the military in 1957 to enforce the Supreme Court’s order to racially integrate the Little Rock, Ark., public schools. Eisenhower told the nation: “Whenever normal agencies prove inadequate to the task and it becomes necessary for the Executive Branch of the Federal Government to use its powers and authority to uphold Federal Courts, the President’s responsibility is inescapable.” The Gingrich comment might be understood in a way that he did not explicitly mention: as an argument in favor of allowing each of the three branches of the government to decide for itself what the limits of the Constitution are as they apply specifically to that branch’s powers. A year after the Little Rock crisis, the Supreme Court reinforced the duty to desegregate those schools and others in the Deep South. In doing so, it issued what is probably its most fervent claim to have the last word on the Constitution’s meaning. Citing Marbury v. Madison (1803) and its comment that it is the judiciary that is to “say what the law is,” the Court in the Cooper case remarked that the Marbury decision “declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution…[That] is a permanent and indispensable feature of our constitutional system.” Although Abraham Lincoln, before he became president, was already deeply troubled about the Supreme Court’s Dred Scott decision enforcing slavery, he said in a Springfield, Ill., speech within weeks after that ruling in 1857: “We think [the Court’s] decisions on constitutional questions, when fully settled, should control, not only the particular cases decided, but the general policy of the country, subject to be disturbed only by amendments of the Constitution as provided in that instrument itself. More than this would be revolution.” Candidate Gingrich has made clear that his suggestion that the Supreme Court be ignored was aimed, in its most vigorous form, at two decisions by the Justices: the 2004 decision in Hamdan v. Rumsfeld striking down President George W. Bush’s military commission plan for Guantanamo detainees, and its 2008 decision in Boumediene v. Bush, allowing Guantanamo detainees a constitutional right to challenge their detention in a federal habeas corpus court. President Bush, though unhappy with both, offered no resistance to either. The Gingrich comment might be understood in a way that he did not explicitly mention: as an argument in favor of allowing each of the three branches of the government to decide for itself what the limits of the Constitution are as they apply specifically to that branch’s powers. That is called the theory of “departmentalism,” and it can be traced all the way back to Thomas Jefferson. It is plain, though, that the current Supreme Court does not accept that theory, and that, of course, is at the heart of Mr. Gingrich’s complaint.

[bookmark: _Toc486678709]2NC – Agent CP Theory

Extend our interpretation – the affirmative should specify what branch or branches of government implement the plan – the agent of the plan has to be clear and clean-cut from the 1AC forward, otherwise 2AC re-clarification becomes aff conditionality because the 2AC will always re-define the plan to spike the links to process arguments – force them to be stuck with the description of the aff they gave in the 1AC and cross-x. 

Prefer our interpretation – it best preserves ground for stable negative offense and makes debates about comparative enforcement and solvency mechanisms completely shallow. Without discussing the agent of the plan we would never understand the political reality behind it, which makes all of our education moot – that’s Elmore. 

Severance is by itself a reason to vote negative – if the 2AC can redefine the plan the 1NC is a waste of time and the aff starts the debate 2 speeches ahead – it produces a strategy of intentional obscurity that incentivizes the aff to NOT explain the specific mechanisms of the plan until the negative can no longer generate stable offense. 

Fairness is an external impact – if the debate is unfair wins and losses are reduced to coin flips that heavily favor being affirmative - you should prefer specificity of agent over broad generalizations that hurt education and skew fair debate.
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[bookmark: _Toc486678711]2AC - Judicial Activism Bad

The CP is judicial activism – they make the Supreme Court into the Supreme National School Board – clogs the legal system and turns CP solvency 
Dunn and West 2009
(Joshua M. and Martin R., "The Supreme Court as School Board Revisited", Brookings Institute, https://www.brookings.edu/wp-content/uploads/2016/07/fromschoolhousetocourthouse_chapter.pdf)

In 1948 Justice Robert H. Jackson warned his colleagues on the U.S. Supreme Court against establishing themselves as a “super board of education for every school district in the nation.”1 Clearly troubled by the Court’s invalidation of a Champaign, Illinois, program allowing students to attend religious classes in public school buildings, he worried that the decision lacked constitutional grounding and would spawn a steady stream of complaints challenging established practices nationwide. Oddly, however, Jackson could not bring himself to follow his own advice: he concurred with the Court’s judgment in the case. His evident ambivalence in doing so foreshadowed, in microcosm, debates about the propriety of judicial involvement in American education that persist to this day. That involvement has, by any measure, grown exponentially over the past sixty years. Seemingly no aspect of education policy has been too insignificant to escape judicial oversight. Schools and districts now regularly face lawsuits over discipline policies, personnel decisions, holiday celebrations, and more. Even in areas where formal complaints are rare, the threat lingers. And a single decision, by establishing new legal principles, can have far-reaching ramifications. It comes as no surprise, then, that a national survey conducted in 2004 by Public Agenda found that 82 percent of public school teachers and 77 percent of principals practiced “defensive teaching” in order “to avoid legal challenges.”2 Both conservatives and liberals on the current Supreme Court have voiced concern over the extent of judicial involvement in education. In the 2006 case Morse v. Frederick, Justice Clarence Thomas bemoaned the passing of in loco parentis, the doctrine that assigned to school officials the authority of parents and made courts “reluctant to interfere in the routine business of school administration.” While hardly arguing for a return to in loco parentis, Justice Stephen G. Breyer nonetheless worried that “the more detailed the Court’s supervision becomes, the more likely its law will engender further disputes among teachers and students. Consequently, larger numbers of those disputes will likely make their way from the schoolhouse to the courthouse. Yet no one wishes to substitute courts for school boards, or to turn the judge’s chambers into the principal’s office.”3 The path from schoolhouse to courthouse is already well traveled. This volume considers the implications of this development through fresh analyses of the areas of education policy in which the judiciary has been and remains most active. In this introduction, we review the causes of increased education litigation, the forms it now takes, and the scholarly debates it has provoked. While dogmatism would be unjustified, we conclude that the courtroom is rarely the optimal venue for education policymaking. The problematic incentives of adversarial litigation and the judiciary’s own institutional limitations are aggravated in the context of K–12 schooling by the difficulty of monitoring educators’ behavior and their tendency to tread cautiously so as to avoid legal challenges. In short, Justices Thomas and Breyer have good reason to worry about the judicialization of American education.
[bookmark: _Toc486678712]Ext. - Judicial Activism Bad

The CP produces endless education litigation – that further fragments efforts to unify education and produces political controversy
Dunn and West 2009
(Joshua M. and Martin R., "The Supreme Court as School Board Revisited", Brookings Institute, https://www.brookings.edu/wp-content/uploads/2016/07/fromschoolhousetocourthouse_chapter.pdf)

Widespread education litigation is, for all intents and purposes, a phenomenon of the second half of the twentieth century. After trending slowly upward through the Depression era, the average number of education cases decided each year in state and federal courts swelled from 1,552 in the 1940s to 6,788 in the 1970s and has fluctuated about that new level since.4 As the pace of decisions accelerated, their content also changed. The bulk of pre-1950 cases involved narrow disputes over tax policies, bond offerings, and the alteration of school district boundaries—important matters, to be sure, but ones far removed from the core educational tasks of teaching and learning. Post-1950 litigation, in contrast, encompassed not only the high-profile issues of segregation and the separation of church and state, but also such aspects of day-to-day school management as discipline policies and the due process rights of teachers facing dismissal.5 Of course, education was not alone in this regard. The judiciary’s role in social policymaking expanded broadly in the course of the rights revolution of the 1960s, as the public’s thirst for “total justice” combined with novel legal doctrines, increasingly long and complicated federal statutes, and the emergence of well-funded advocacy organizations to generate a surge of litigation across policy domains.6 Federal courts came to supervise nearly all of the core functions of state and local government: police, prisons and mental hospitals, for example, in addition to schools.7 With education, the increase in judicial involvement and changes in litigation practices coincided with a growing ferment over the performance of the nation’s schools and an urgent—at times seemingly frenetic—search for solutions. Competing reform movements with bases of support in universities, foundations, and civil rights organizations advanced proposals for more spending, greater accountability, and expanded parental choice, to mention only the most prominent. These efforts invariably provided occasion for litigation and, as in the case of school finance reform, sometimes worked primarily through it. The starting point for any systematic explanation of this change in the governance of public education would have to be the announcement by courts of novel doctrines that effectively invited new types of litigation.8 For instance, when the Supreme Court in 1947 interpreted the First Amendment’s establishment clause as requiring a “wall of separation” between church and state, it created unending opportunities for claims that this barrier had been breached.9 Likewise, when a trio of state courts in 1989 found in their states’ constitutions a right to an “adequate” education and ordered that state spending on education increase, copycat lawsuits proliferated nationwide.10 By 2008 courts in seventeen other states had ruled their school finance systems unconstitutional on similar grounds.11 The steady expansion of federal involvement in education after the passage of the Elementary and Secondary Education Act in 1965 also generated its share of legal disputes. As Congress took on greater statutory obligations and imposed still more on states and school districts, conflict inevitably arose over the government’s performance of those new duties. Congress often invited litigation by creating “private rights of action” that empower individuals to file suit if they dislike how a statute is being enforced. Private rights of action in turn facilitated the adoption of new regulations by outsourcing their enforcement to the courts. Title IX of the 1972 Education Amendments, for example, prohibited federal aid for entities engaging in gender-based discrimination but failed to define that crucial term. Though the statute did not explicitly grant a private right of action, the Supreme Court inferred that one was implied. Naturally, as disagreements developed over the scope and meaning of discrimination, federal courts were enlisted to fill in the details.

[bookmark: _Toc486678713]Ext. - Judicial Activism Bad

The CP will result in public backlash – particularly in Southern conservative states who rally around encroaching government policy
Dunn and West 2009
(Joshua M. and Martin R., "The Supreme Court as School Board Revisited", Brookings Institute, https://www.brookings.edu/wp-content/uploads/2016/07/fromschoolhousetocourthouse_chapter.pdf)

It is now hard to find scholars so sanguine about judicial capacity. Most contemporary proponents of judicial policymaking do not defend the courts at all. They instead accept the criticisms leveled at the judiciary but go on to question the capacity of other institutions. All forms of social regulation are problematic: markets have transaction costs, legislatures and executives can be swayed by an uninformed public or captured by special interests, and litigation is costly and time-consuming. As a result, the courts in some instances might represent the “least-imperfect” alternative. Evaluating judicial policymaking therefore requires an issue-specific consideration of which venue offers the best prospects for desirable reform.27 America’s experience with education litigation, however, offers ample reason to doubt the judiciary’s claim on the title of the least-imperfect branch. Courts often explicitly announce their goals and, in many areas, it is obvious that they have fallen well short of reaching them. Indeed, the judiciary’s attempt to desegregate the public schools has become the leading example for scholars bemoaning the limits of court-led reform.28 While the broader effects of Brown and its progeny on American race relations are debated, it is clear that few de jure segregated school systems were eliminated before 1964. With new backing from Congress and the executive branch, the Supreme Court in 1968 required previously segregated school districts to adopt a remedial plan that “promises realistically to work now” to produce racially balanced schools.29 This renewed effort yielded considerable progress, particularly in the South, but soon provoked hostility not only from white parents but also from blacks, many of whom lost faith in the potential of busing programs to enhance their children’s educational opportunities. In the pivotal 1974 case, Milliken v. Bradley, the Court limited the scope of desegregation remedies to districts found to have engaged in de jure segregation. It proceeded to muddle through until the 1990s, when, despite continued racial imbalance, it directed lower courts to begin withdrawing from the supervision of school districts.30


[bookmark: _Toc486678714]2AC AT: Minimum Adequacy Standards

The Courts are an ineffective tool for enforcing national adequacy standards in public education
Harvard Law Review 2017
(March 10, 2017, "The misguided appeal of a minimally adequate education", https://harvardlawreview.org/2017/03/the-misguided-appeal-of-a-minimally-adequate-education/)

Although few state constitutions explicitly guarantee an education of some minimum quality, a number of state courts have interpreted generic language in their constitutions as providing such a right.1 What constitutes a “minimally adequate education” and what role courts should play in determining the contours of minimum adequacy continue to be matters of considerable disagreement.2× Principles of institutional competency and separation of powers counsel in favor of judicial restraint,3 especially given the politically accountable branches’ traditional stewardship of public education.4 At the same time, the judiciary’s primary function is, of course, to interpret and give meaning to the law, including constitutional provisions.5 This debate is hardly new.6 Yet it has taken on an added wrinkle in recent years, as individuals and organizations have increasingly turned to constitutional litigation to press matters of substantive education policy.7 Although the theory of a minimally adequate education initially emerged in the context of school funding,8 it has since been extended to challenge policies ranging from teacher tenure9 to restrictions on charter school expansion10 — marking, perhaps, a new “wave” of education litigation.11 Some have hailed these suits as potential “game-changer[s]” in the fight for equal educational opportunity.12 However, there is reason to think that such enthusiasm is misplaced. This Note argues that the obvious appeal of a more expansive right to a minimally adequate education is outweighed by its capacity to short-circuit a wider range of executive and legislative policy choices. And though the recognition and enforcement of such a right may clear a new pathway for systemic change in public education, it does so with too blunt of an instrument for the careful calibration that effective school reform requires. Proceeding in five parts, this Note begins by charting the federal and state constitutional theories that have historically undergirded education-reform suits. After Part II examines recent adequacy suits in California, New York, and Connecticut, Part III revisits the considerations that have long animated concerns about judicial intervention in matters of substantive education policy, and discusses how such concerns are only more pressing in the broader contexts to which adequacy is now being applied. Part IV then explores how the California Supreme Court’s implicit refusal to recognize the right to a minimally adequate education contemplates an appropriately narrow role for courts in public education. Part V concludes by noting that aggressive judicial intervention in education may actually make schools worse.


[bookmark: _Toc486678715]CP Links to Politics

Any large court decision generates controversy – the CP links to politics
Wihbey 2013
(John, Journalist, June 28, 2013, “The Supreme Court, Public Opinion and Decision-Making: Research roundup”, https://journalistsresource.org/studies/politics/polarization/research-roundup-supreme-court-public-opinion,)

The decisions of the U.S. Supreme Court are seldom without controversy, and American history has seen fierce public debate over the Court’s proper role in the democracy. With lifetime tenure, justices are in principle immune from the vagaries of public opinion. But new issues inevitably come to the Court because of emerging trends in society, and evolving norms and values have always been part of these cases. As the Court continues to weigh momentous cases on important social issues, the history of past decisions, such as Roe v. Wade, continue to be contemplated by legal scholars. Did the Court move too “fast”? How should decisions on evolving social issues be adjudicated in light of prevailing views in society? In 2012, the landmark ruling on the Affordable Care Act was handed down. Many legal scholars noted that the Court’s standing with the public and perceived legitimacy was part of the calculus, as 2012 polling data suggested that the Court’s traditionally high approval ratings had declined considerably. In advance of the ruling, the American people were divided over how the Court should handle the issue. Scholars are now trying to make sense of the Court’s 2013 decisions — on gay marriage, the Voting Rights Act, affirmative action, and much more — and to see how public opinion might have affected the legal rulings. Writing at the political science blog “The Monkey Cage,” Erik Voten of Georgetown examines the various academic hypotheses and some of the relevant research literature; he concludes that applying an “attitudinal model” helps explain certain judicial decisions. For background research perspective on the gay marriage case, see this reading list, compiled by George Washington University political scientist John Sides. Emory University political scientist Tom Clark also notes in a useful recent blog post that “the justices are indeed sensitive to the dynamics of public opinion on important issues in society. The Court’s responsiveness to public opinion is something that political scientists have long studied.”


[bookmark: _Toc486678716]CP Links to Politics

The Court isn’t insulated from politics – Bush v. Gore proves
Harrison 2005
(Lindsay Harrison, Lecturer in Law at the University of Miami School of Law "Does the Court Act As "Political Cover" for the Other Branches?"11-18-2005 http://legaldebate.blogspot.com/2005/11/does-court-act-as-political-cover-for.html)

Does the Court Act as "Political Cover" for the Other Branches?    While the Supreme Court may have historically been able to act as political cover for the President and/or Congress, that is not true in a world post-Bush v. Gore. The Court is seen today as a politicized body, and especially now that we are in the era of the Roberts Court, with a Chief Justice hand picked by the President and approved by the Congress, it is highly unlikely that Court action will not, at least to some extent, be blamed on and/or credited to the President and Congress. The Court can still get away with a lot more than the elected branches since people don't understand the technicalities of legal doctrine like they understand the actions of the elected branches; this is, in part, because the media does such a poor job of covering legal news. Nevertheless, it is preposterous to argue that the Court is entirely insulated from politics, and equally preposterous to argue that Bush and the Congress would not receive at least a large portion of the blame for a Court ruling that, for whatever reason, received the attention of the public. 

[bookmark: _Toc486678717]2AC – Permutation

Permutation: do both. 
Court and Congressional action solves best – the Courts alone are ineffective
Gottlieb and Schultz 96
(Stephen E Gottlieb and David Schultz -  professors of law at Hamline University, , “Legal Functionalism and Social Change: A Reassessment of Rosenberg's ‘The Hollow Hope,” Journal of Law and Politics)

A. Two Models of Judicial Efficacy Rosenberg begins by stating clearly the inquiry which he seeks to pursue: "To what degree," he asks, "and under what conditions, can judicial processes be used to produce political and social change[?]"33 Rosenberg finds two models of court action in the scholarly literature, the "dynamic" and "constrained" models. Not only does he endeavor to test these two models of judicial behavior empirically, but he also aims to discover the particular conditions under which courts can act effectively, if, indeed, they can do so at all. Courts are, Rosenberg concludes, more nearly "constrained" institutions than "dynamic" ones, and they can effect change only when others reinforce their rulings and provide incentives for compliance. Rosenberg finds in the literature two views of the judicial role. Some scholars view the Court as a "dynamic" institution, able to affect society directly and indirectly.34 The Court's independence enables it to engage in social reform in ways that other branches of government cannot.35 Others see the Court as a "constrained" institution, little able to work change in society on any level.36 Rosenberg submits these two models to empirical analysis, asking if the evidence proves that the Court can implement "policy change with national impact."37 He concludes that the evidence does not support such a claim. The judiciary is not nearly so independent from other branches as supporters of the dynamic model would suggest. Further, judicial efficacy is hindered by the limited reach of the constitutional rights which the Court is authorized to enforce and by the Court's limited resources for developing and actively implementing visions of social change.38 In short, Rosenberg concludes, the Court is far more "constrained" than it is "dynamic." 39 Such a "constrained" Court cannot influence policy without outside assistance. Only when others provide incentives to comply with the Court's vision, 4 0 when that vision can by implemented in the market, 4 1 or when the Court's decisions are used by others as "leverage, or a shield, cover, or excuse" to implement reform, 4 2 can judicial action play a role in major attempts to reform society. Alone, the Court can do little. 



[bookmark: _Toc486678718]Ext. – Perm Solvency

The CP alone does nothing – the perm is key to ensure funding and enforcement
Rosenburg 2008 
(Gerald N. Rosenburg - University of Chicago political science and law professor, “The Hollow Hope, Can Courts Bring About Social Change”, p. 18-19)

A further obstacle for court effectiveness, assert believers in the Constrained Court view, is that significant social reform often requires large expenditures. Judges, in general prohibited from actively politicking and cutting deals, are not in a particularly powerful position to successfully order the other branches to expend additional funds. “The real problem” in cases of reform, Judge Bazelon wrote, “is one of inadequate resources, which the courts are helpless to remedy” (Bazelon 1969, 676). While there may be exceptions where courts seize financial resources, they are rare precisely because courts are hesitant to issue such orders which violate separation of pow-ers by in effect appropriating public funds. Even without this concern, courts “ultimately lack the power to force state governments [or the federal government] to act” (Frug 1978, 792) because if governments refuse to act, there is little courts can do. They are unlikely to hold governors, legislators, or administrators in contempt or take other dramatic action because such action sets up a battle between the branches that effectively destroys any chance of government cooperation. Thus, judges are unlikely to put themselves in such no-win situations. Further, the “limits on government resources are no less applicable in the courtroom than outside of it” (Frug 1978, 788). As Frug asserts, “the judicial power of the purse will, in the final analysis, extend no further than a democratic decision permits” (Frug 1978, 794).

[bookmark: _Toc486678719]Ext. – Perm Solvency

The CP alone politicizes the Courts – only acting in tandem can shift blame to Congress
Lazarus 2005
(Edward Lazarus, former law clerk on Supreme Court and federal prosecutor, 3-31-05, “Why Congress's Intervention Predictably Didn't Help the Schindlers:  Putting Federal Judges In an Unfair Pressure Cooker In the Terri Schiavo Case,” http://writ.news.findlaw.com/lazarus/20050331.html) 

When Congress Makes the Courts Play Politics, It's Deeply Unfair to the Judges Involved By and large, federal judges do not like being thrown political footballs. Yet in passing "Terri's Law," that's exactly what Congress did. Without any serious consideration of the legality of what it was doing, in order to score political points, Congress put the federal courts on the hot seat, making them involuntarily accountable for Schiavo's fate.  As the affected federal judges no doubt recognized, this unsought unaccountability had only a downside for their judicial institutions. As the abortion wars have shown, the reputation of the federal courts takes a terrible beating whenever they are called upon to decide profoundly divisive moral and emotional issues.  There is simply no reconciling or mediating between the contending sides on such issues, and thus, the consequence of judicial involvement is inevitably charges of institutional illegitimacy from the losing side. If both sides lose at various times, then resentment of the court system ends up being general and pervasive. Terri's Law, of course, does not represent the first time that Congress has played the trick of making federal courts pay the reputational price for Congress's political point-scoring. After the Supreme Court struck down Texas' ban on burning the American flag, in Texas v. Johnson, Congress made the Court reiterate this unpopular stand by passing a nearly identical federal anti-flag burning law - even though it knew full well this law, too, would inevitably be struck down.  More recently, after the Court struck down Nebraska's ban on partial birth abortion in Stenberg v. Carhart, Congress passed a similarly unconstitutional federal law -- thus forcing a predictable but nonetheless wrenching re-run of this litigation. That political hot potato is headed back to the Supreme Court soon. But if you don't like the Court's decision - which is a foregone conclusion, don't blame the Court: Blame Congress for forcing the Court into the position where it must take political heat for a constitutional decision. Federal judges hate this kind of symbolic, politicized legislating. Rightly so: These kind of laws force federal courts to strike down laws that are clearly unconstitutional but enjoy a passionate constituency - and thus to incur political costs for no reason. 

[bookmark: _Toc486678720]No Solvency


Berenji 2008
(Shahin Berenji, USC Bachelor of Arts in Political Science, The US Supreme Court :A "Follower, not a Leader" of Social Change. Lethbridge Undergraduate Research Journal. 2008. Volume 3 Number 1.)

Similar to its dependency upon the “test case,” the Supreme Court also needs societal support to implement and enforce its Court precedents. Although it issues decisions, the Supreme Court cannot directly implement them, which severely constrains their impact upon society. Unlike the executive or the legislative branches of government, the Supreme Court cannot appropriate money to ensure the application of its policies. In addition, the Supreme Court cannot use the police or other law-enforcing entities to execute its decisions. As a result, the Supreme Court must rely on societal support, particularly the federal government, to ensure the implementation of its decisions. According to Alexander Hamilton, “[the Supreme Court] may truly be said to have neither force nor will, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments” (Rosenberg 15). This dependency truly limits the power of the Court by making it difficult for the judicial institution to oppose the policies of society. In 1830, for instance, at President Andrew Jackson's urgency, Congress passed the Indian Removal Act, which allowed the relocation of most tribes in the eastern United States to reservations west of the Mississippi River. Following the impetus from this act, Georgia passed a series of state laws which enabled white settlers to seize Cherokee territory in the northwestern frontier of that state. The Cherokee Nation, however, made the claim that they were a sovereign political entity within the boundaries of Georgia. In the 1832 case of Worcester vs. Georgia, the Supreme Court sided with the Cherokee Indians, ruling that Georgia superceded federal jurisdiction over the Cherokee Nation. This decision marked the first time that the Court actively sought to protect a minority group from the ruling majority. Moreover, this decision declared that the actions of Georgia as well as those actions that were permissible under the 1830 Indian Removal Act were illegitimate and unconstitutional.


[bookmark: _Toc486678721]2AC - Agent CP Theory

Agent counterplans are a voting issue: 
A. Topic specific education – encourages lazy debating because the negative can just read politics and their agent counterplan every round as opposed to refuting the content of the 1AC – agent CP’s crush meaningful solvency debates and focus on inane procedural concerns. 

B. Moots the 1AC and undermines good impact calculus – all the aff advantages are based on the plan being good, not on the agent that implements the plan – the CP doesn’t test the 1AC, it produces an artificial ground for competition that isn’t realistic

C. Infinitely regressive – justifies infinite specification arguments that move debate away from policy and toward bad theory debates. 

D. The negative can have agent based DAs but not CPs 




